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The Menace of a Plutocratic Bar 


The American Judicature Society has had nothing to say on the extremely 
important subject of legal education for the sufficient reason that there was no 
wish to duplicate the work of other well qualified bodies. Nor is it likely now 
that the Society will consider it economical to devote much effort to this field. 
But some reference to the subject is timely owing to the meeting this month of 
the Conference of Bar Association Delegates to discuss the standard of legal 
education adopted by the American Bar Association. As told in another article 
in this number this standard calls for three years of study in a qualified law 
school after two years of appropriate collegiate study. 

It is a simple matter to formulate such a standard. It is bound to be 
opposed, if only by vested interests. The present chief interest is to consider 
the objections which are raised. The final stand of the objectors is that adequate 
preparation will cost so much that the bar will come in time to be made up 
largely of persons of large means who will represent only the interests of the 
wealthy, leaving the poor without representation in political and legislative fields. 

It is easy to exaggerate the extra-professional influence of lawyers and yet 
it is certain that they do constitute an important factor. As legislators and 
politicians lawyers have often been pettifoggers. They have at times represented 
every sort of interest, including predatory wealth, to the detriment of public 
welfare. The most valid reason for the fear of lawyers as politicians is that 
they have too often represented only a narrow, legalistic tradition of thought 
rather than that broad culture which is necessary for genuine public service in 
an age of social and economic change. 





We believe that the well educated portion of the community holds the balance 
between the selfish interests of the rich on the one hand, and the dangerous 
interests of the demogogic on the other hand. Genuine culture has not shown 
itself an ally of predatory wealth any more than of wild radicalism. The more 
one conceives of the bar as a power in government the more should he stand 
for a cultural education, as well as a technical education, as a requirement for 
admission. The frequent strictures against judicial narrowness and obtuseness 
in the past two decades have been in reality criticisms of the cultural defects of 
judges. 

The idea, then, that the cost of adequate preparation may result in pluto- 
cratic tendencies of thought is an attack upon the fundamental principle that a 
self-governing people must possess knowledge adequate to their responsibilities. 
It reveals a complete skepticism of the value of knowledge. If lawyers educated 
at some expense are a menace to popular rights then it follows that, so far as 
their influence extends, laymen who are thoroughly schooled are equally a menace. 

Since when has ignorance supplied a principle for successful government? 
We realize that there have always been those who scoff at an education that goes 
beyond the three r’s. But such has not been the philosophy of the fathers who 
established free government or of those who have striven to preserve it. If a 
broad education is undemocratic or anti-social we have cherished a false philosophy 
which is at the very bottom of our theory of the civilized and Christian state. 





Since it appears silly to follow this theme let us take up a consideration 
which appears thus far to have been overlooked. It lies in the probable effect of 
organizing the bar to make it a responsible agency. It is a lack of responsibility 
to its own best elements and to the social and civic thought of the universities 
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which accounts, even more than inadequate education, for the admitted evils of 
the bar. There have always been enough lawyers in the bar of every state to 
control the border-line type and expel the shysters if there were means for 
making their influence effective. 

The line of division within the bar has not been between the rich and the 
poor or between the well educated and the poorly educated. It has been mainly 
between those possessed of a sense of professional responsibility—that is, a sense 
of responsibility on the part of the bar to civic ideals—and those weak in this 
sense. 

The lawyers of social conscience and professional self-respect, in the absence 
of means for exerting a direct influence, have perforce dissociated themselves 
from doubtful or disreputable practitioners. The best they could do. was to keep 
their own skirts clean. This self-respecting element, and it is everywhere a 
substantial majority, embraces lawyers who have had thorough education and 
lawyers of inferior education; it embraces equally those with large means or 
rich clients and those of small means and poor clients. 





When the bar is organized for self-discipline the standards of the socially 
conscious group will inevitably become the standards of the entire bar. Selfishness 
cannot thrive in an atmosphere of conscious responsibility. The self-respecting 
majority will be obliged to enforce observance of the simple rules of ethics for 
their own good. ‘They cannot escape the responsibility once the power to control 
is conferred. 

Bar organization has even a larger implication. For a bar which is self- 
governed and self- disciplined becomes a civic entity which can be reached and 
influenced by public opinion, the last and greatest civic force. Such a body is 
amenable to public opinion. 

Under popular government there will always be interests in the state jealous 
of wealth and its assumed prerogatives, These interests have been voiced tradi- 
tionally in our public press but in more recent times the universities have become 
the spokesmen for the balance-of-power middle classes. And one could fill many 
pages with instances of sacrifices on the part of lawyers representing humble 
clients against threatened tyranny. This is the historic glory of the profession. 

The reason that we have been slow in acquiring au organic bar lies mainly 
in the natural independence of the lawyer. Everything in his career teaches him 
to stand on his own feet and fight his battles single-handed. The bar will always 
be composed of the most independent and individualized persons in the com- 
munity. With a lack of bar organization the community can do no more than 
scold its lawyers. 

The theory that the court alone can regulate professional conduct has failed 
in our times. The courts could do this for a smaller group of lawyers specializing 
solely in advocacy. But for a bar constituted as ours is constituted, wiih its 
members performing a wide range of services, most of which are beyond the direct 
supervision of any court, only organic self-discipline will suffice. What the courts 
have been unable to do the public has no means for doing. 

One of the great present evils is that the least capable and least self- 
respecting lawyers are the ones most likely to be employed by poor and 
unsophisticated clients. In their fierce struggle for a living these inferior lawyers 
find means for recommending their services and the ignorant are imposed upon. 
The ideal situation would imply that the action of the state in licensing a lawyer 
constitutes a guaranty of fair ability and absolute fidelity. That ideal can be 
realized. The way to it lies through a rigorous training ‘before admission and 
responsible organization after admission. 

















Our Failure of Criminal Justice 


Breakdown of Elaborate System Explained—Plan Offered to Enable 
American People to Cope with Great Evil—A Beginning Already Made 


If there is anything which we, as Ameri- 
can citizens, should be ashamed of, it is 
our failure to administer criminal law 
efficiently. 

There is no other important nation in 
which life and property are so unsafe 
from criminal depredations as in the 
United States. 

It would be fair to measure civilization, 
not by luxuries, or by wealth, or by mili- 
tary power, but by relative success in en- 
forcing law and protecting innocent 
persons. 

Our murder rate exceeds that of any 

other nation.t. In robbery, burglary and 
other crimes we are at the bottom of the 
list of civilized peoples. With us criminal 
justice is practically always slow and fre- 
quently uncertain. Its steps are circuit- 
ous. It is usually a long and tedious job, 
as well as an odious one, to prosecute a 
dangerous criminal, and the attempt often 
ends in failure.? 
Exact comparison with other countries is 
not possible because we have no standard- 
ized criminal statistics. But it is certain 
that results are bad. It is our immediate 
duty to find out where our mistakes lie 
and correct them. 


Why Are We Lawless? 


Many causes are assigned for our great 
national defect. It is said that Americans 
are lawless because they have the most 
democratic government in the world. This 
easy explanation will not hold water. 
Switzerland, Canada and Norway have 
governments as free and democratic as 
ours, and they excel in law enforcement. 

It is said that our bad conditions are 
due to the fact that ours is a new country. 
That excuse might have appeared sound 
a generation ago in the frontier states. 





1. See American Police Systems, by Ray- 
mond Fordick, 

. See The Prisoner at the Bar, p. 102, by 
Arthur Train. 


But today conditions are worse in some 
of the oldest states than in the newer. 

It is said that our failure is due to 
mixed populations. But this cannot ex- 
plain very far. In Detroit, for instance, 
more than half of the people are foreign 
torn or the children of foreign born. In 
the past few years over 200,000 people of 
Slavic descent poured into this center. 
Because of its rapid growth and inefficient 
machinery of justice Detroit was on the 
way to becoming the most lawless place in 
the world. But a change of system effected 
in 1920 completely reversed the situation. 
Today Detroit is probably ahead of all 
other American cities in crime prevention, 
and is still improving. The immigrant 
and his children evidently were not a 
large factor in the situation. 

It is said that modern conditions of liv- 
ing cause crimes to multiply; that the 
railroads, the telephone, the telegraph 
and the automobile account largely for the 
prevalence of crime. But other countries 
have these conditions also. 

It is said that crime is increasing be- 
cause of the increase in our times of per- 
sons of low, or positively defective 
mentality; that the better stocks do not 
multiply as rapidly as the inferior; that 
race suicide due to fewer births in the 
families of the more capable and respon- 
sible elements of society is making itself 
felt in the increase of crime and criminals, 
This explanation deserves consideration. 

It is said that crime flourishes because 
we do not punish with sufficient severity. 
But history shows that much greater 
severity of punishment was not very suc- 
cessful in preventing crime, and we know 
that a considerable share of the worst 
crimes are committed by persons who 
spend most of their time in prison. 

It is said finally that the cause lies 
mainly in the imperfect co-ordination of 
our courts, so that responsibility is dif- 
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fused, statistics are unobtainable, and, to 
be precise, there is no authority with the 
power and the responsibility to see that all 
the varied agencies of justice work to- 
gether in an effective manner. 

A Difficult and Complex Problem 


Consider the inherent difficulty of re- 
pressing crime. Human nature at the best 
is far from perfect. Nobody is without 
temptation. Every year comes a new wave 
of youth with strong appetites and desires 
and no experience in curbing them. Most 
of them will pass through the ordeals of 
adolescence unscathed, some will slip and 
then recover themselves, and a few will 
persist regardless of the ruin that 
impends. 

Consider, also, that it is no easy matter 
to cope with crime. There are numerous 
agencies of the law, all of which must act 
together intelligently and faithfully if 
crime is to be repressed. 

1. The guilty person must be caught 
and held until trial. 


2. There must be an efficient prose- 


cutor, competent in learning and training 
to cope with expert lawyers often -em- 
ployed by criminals. 

3. There must be judges of experience 
and a sense of social responsibility, fear- 
less in the discharge of their duties, come 
what may. Sometimes courage is required 
to mete out punishment, and just as often 
courage is required to extend leniency 
where it appears expedient. 

4. There must be means for getting 
good citizens to serve on juries. 


5. There must be simple and effective 
judicial procedure, protecting the innocent 
as well as the accused. 


6. There must be appellate court 
judges with plain horse sense as well as a 
knowledge of the niceties of judicial 
precedent. 


vy 


7. There must be adequate prisons and 
reformatories for various kinds of crim- 
inals and both sexes. 


8. There must be efficient administra- 


tion of probation and parole laws, where 
they exist. 
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9. There must be a wise exercise of the 
pardon power. 


The administration of justice will hk 
defective wherever the system is weak in 
any of these factors. The chain is no 
stronger than its weakest link. Often a 
foozle in one step means a complete fail- 
ure of justice. 

What We Must Do 

In view of these facts how is our failure 
to be explained? Mainly it is due to the 
fact that our highly complex system is a 
mere hang-over from pioneer conditions of 
life. In most respects it dates back a 
whole century. 

Our failure is assuredly not due to the 
fact that we are essentially different from 
other peoples of the same race, or inferior 
in capacity for government or the enforce- 
ment of law. We have inherited a com- 
plex machinery which, in the face of 
modern conditions, has become all but 
unworkable. We do not need to alter the 
system radically, or invent a new one, but 
we do need to co-ordinate the agencies 
involved and make it somebody’s express 
business to see that results are obtained. 
Certain improvements can be made which 
will in a comparatively short time reduce 
our major crimes to less than half, pre- 
vent many deplorable homicides, save a 
great many young persons from ruin, and 
prevent enormous economic losses. 


Efforts to Reform Offenders 


To endeavor to point out a clear course 
for reform in the face of a great deal of 
conflicting opinion is the purpose of this 
article. 

One remarkable fact is that notwith- 
standing our arehaic criminal law machin- 
ery, or perhaps because of it, we have gone 
further than any other nation in certain 
developments of penology. We have shown 
a great ambition to solve the problems of 
crime. Beginning with the problem of 
the prison, which loomed largest a cen- 
tury ago, we have developed the institu- 
tional side amazingly. 

It was observed then, as now, that most 
offenders became harmless after the first 
serious offense. A philosophy of punish- 


ment was developed. This philosophy held 
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that the sole purpose of punishment was to 
effect a reform of the individual, rather 
than to express the public’s fear or hatred. 
So, by successive steps, we adapted prisons 
to reformative treatment. First offenders 
were sentenced to workhouses which were 
called reformatories or houses of correc- 
tion, to remove the stigma of the prison. 
Then institutions for young offenders were 
established to be as much like schools, and 
as little like prisons, as possible. 

Then, observing the fact that many 
first offenders are easily turned back into 
straight living, especially if not handi- 
capped by prison records, we devised the 
probation system. And to give those 
serving long terms another chance when 
a cure appeared to have been effected, we 
produced the parole system. Probation 
and parole appear to be founded on sound 
principles. Success depends upon the care 
taken in administration. In many places 
insufficient forces are maintained to make 
the best use of probation and parole. But 
these laws appear, on the whole, to be 
necessary parts of a complete penal 
system. 

The uncertainty concerning the matter 
of reform in the individual case led also 
to the enactment quite generally of the 
indeterminate sentence law, so that the 
keepers of institutions, after a fixed time, 
release prisoners whose conduct justified 
hope for reform. It was felt that the cus- 
todian could better determine the period 
required for reformation than could the 
judge on the bench. 

But with all this development of the 
practical philosophy which substituted the 
idea of reform for the idea of revenge 
there has been a measure of failure. The 
theory that every criminal can be reformed 
is found to be untrue. 

The criminal career is usually first 
noted in the juvenile court. It is only 
after the threats and the influence of this 
court have failed that the offender is sent 
to an institution. Often this institution 
is an admirable one, graduating most of 
its inmates to lives of usefulness. But 
always there are some others who commit 
offenses as soon as they are released. For 
them, if not yet too old, there is a com- 


135 


mitment to a reform school of a harsher 
type. From this “school” a smaller pro- 
portion of graduates succeed, and a larger 
proportion again come into conflict with 
the law. 


Of this latter class the third commit- 
ment is likely to be to a house of correc- 
tion. Society and the law still have hope 
of reform and the sentence is made short 
with this object. The treatment is fairly 
rigorous to make the offender realize that 
crime is unprofitable. Some habitual crim- 
inals continue to get into scrapes and 
serve short terms off and on in the work 
houses, never committing any crime grave 
enough to warrant a long term in a peni- 
tentiary. 


But of those who do commit the serious 
crimes, a large proportion come from the 
ranks of those who have committed lesser 
ones. So we observe that with all this 
screening, all these chances for redemp- 
tion, there yet remain a few who pursue 
criminal lives whenever released. A con- 
siderable part of our serious crime comes 
from these repeaters, or recidivists, as they 
are known to penologists. In fact the re- 
peaters have come to constitute in large 
part the whole problem of penology. They 
represent the unreclaimable residue. They 
defy the efforts of our elaborate penal 
system. 


Perhaps we can State the entire problem 
under the following three heads: 

I. We do not secure conviction and 
punishment® in a good many instances 
when there is undoubted guilt. This is 
due to the defects in the machinery of 
justice or in its operation. One conse- 
quence is that criminals who should be 
serving terms are at large, some of them 
making a business of crime. That accounts 
for one class of preventable crimes. 

II. The failure to make conviction of 
the guilty prompt and sure means that our 
system lacks the deterrent effect upon 
which reliance must be placed for the 
restraint of many individuals who are 


3. The word punishment is now pretty, well 
purged of its old meaning of vengeance. In its 
new meaning it includes all forms of restraint, 
and they are understood to be forms of treat- 
ment looking to ultimate reform. The word 
is here used to imply restraint as a treatment 
intended to effect reform. 
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lacking in moral qualities but who have 
sufficient intelligence to keep straight if 
they are convinced that punishment will 
surely be visited upon them. This accounts 
for another class of preventable crimes. 
The comparative absence of these first two 
classes in other English-speaking countries 
accounts largely for our relatively low 
standing. 

III. The third preventable class com- 
prises the offenses committed by the re- 
peaters, or habitual criminals. Many of 
the most shocking crimes are attributable 
to persons who have failed to be reformed 
or deterred by former convictions and 


sentences. The criminals in this class 
stand lowest in mental and _ moral 
qualities, 


Let us take these three titles in order, 
and then conclude this brief study with a 
statement of what needs to be done and 
what has been done that gives promise of 
relief. 


TITLE I 
DEFECTS IN THE MACHINERY OF JUSTICE 


We have said that our system was 
largely created a century or more ago. 
Parts of it date back several centuries. 
Some of the oldest features are still en- 
tirely serviceable. In fact, in the forma- 
tive stage of American institutions the 
whole system was fairly efficient, for it 
was created to meet the conditions which 
prevailed when there were no really large 


cities, few small cities, and judicial and. 


administrative authority was in the hands 
of a few conspicuous officials. 

But everything that has occurred to 
produce modern conditions in place of the 
primitive conditions of our great-grand- 
fathers, has made for complexity of struc- 
ture and has multiplied the agencies and 
the officials required to operate the ma- 
chine. Speaking broadly these numerous 
officials are reasonably competent and are 
trying to get results. 

But it would be just as sensible—or just 
as foolish—to try to run a big department 
store or a railroad without responsible 
management, and expect real efficiency, as 
to look for it in the machinery of justice 
as at present constituted in the typical 
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state. Good personnel and good intentions 
are not enough. There must be a guiding 
hand if all these various and independent 
agencies are to co-operate intelligently. 

This has led to the proposal for a “chief 
judicial superintendent,” or a ministry of 
justice, or a judicial council. These are 
not conflicting proposals but all aim sub- 
stantially at the same thing, to bring 
about a conscious and responsible direc- 
tion and management. 

One of the first things that any man- 
ager or managing board would require 
would be the recording and publication of 
complete statistics. At the present time 
we are practically without statistics and 
there is no means for co-ordinating the 
few and unsystematic figures kept by the 
police, the jailors, the magistrates’ courts, 
the criminal courts, the prosecutors, and 
the managers of the reform schools, work 
houses and prisons. 

In the lack of adequate statistics we are 
generations behind other civilized nations. 

Nothing better illustrates the helpless- 
ness of our judicial machinery than this 
defect, for any properly organized judici- 
ary would take steps to supply this need if 
only to defend itself against random 
charges. 

The first step in solving a problem is to 
ascertain precisely what that problem is. 
This can never be done until a standard 
system of recording is provided. 

Without statistical records our system 
has no memory. It does not know what it 
has done heretofore, or the consequences 
of its actions, or what it should do in the 
future. As well expect a navigator who 
has been deprived of his log-book and 
instruments in mid-ocean to find port 
safely as to look for success under existing 
conditions, in the supremely difficult work 
of suppressing crime. 

We do not know at present what crimes 
are most common throughout the state, 
subject to the administration of innumer- 
able local officers; we do not know what 
classes of people contribute to various 
kinds of crime; we do not know what 
various judges do with respect to sentenc- 
ing; we do not know what the results of 
various kinds of treatment and adminis- 
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tration are. We are groping in the dark. 
It is no wonder that there is a lot of ex- 
perimental legislation and a great deal of 
argument and dissension as to the right 
thing to do. 

The two great needs just presented go 
hand in hand. There must be some cen- 
tral authority to effect efficient co-opera- 
tion among the hundreds of different local 
authorities, and there must be statistical 
knowledge of every phase of the entire 
situation. 

The great present need of our courts, 
both civil and criminal, is to unify them 
in a single state judicial system, or unified 
court. This unification is to be effected 
by providing a chief justice as the princi- 
pal executive head of the entire system. 
For various departments representing the 
appellate and trial branches presiding 
justices are needed, to be selected from 
the sitting judges. These presiding judges 
with the chief justice will naturally com- 
pose the judicial council, or executive 
board. 

The judicial council should have a large 
measure of authority to make and amend 
rules of procedure and should have com- 
plete administrative authority. The exer- 
cise of this authority would mean assign- 
ing judges who are not busy to assist 
judges whose dockets are overloaded; and 
the assigning of judges to the particular 
classes of cases for which their individual 
talents and training fit them. This would 
result in increased capacity of work of a 
higher average quality. 

A judicial system so constituted would 
necessarily depend very much on reports 
from all the judges and justices of the 
state. It would soon have all the data 
bearing upon its administrative problems. 
It would determine administrative policies 
and observe results. It would keep the 
public informed through reports made an- 
nually or more often. It would call the 
judges of departments and divisions to 
meet at appropriate times to discuss the 
problems confronting the courts and the 
best means for solving them. It would 
weld the entire big body of localized and 
separated officials into a unit machine for 
getting results. 
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It is easy to see what this would mean 
in the practical work of crime suppression. 

Such a central administrative body 
would have power to do work which is im- 
perative but which cannot be done under 
the existing system in practically every 
state. It would improve methods and 
standardize justice throughout the state, 
taking advantage of every helpful discov- 
ery of better methods. 

Such disgraces to our states as criminal 
trials in which it takes weeks to make up 
a jury would be impossible, because a 
sentiment for efficiency would be created 
which would stimulate sitting judges to 
exercise the inherent power of the courts 
to limit random questioning. In Ontario, 
where the people and the law are substan. 
tially the same as in one of our Northern 
States, it never takes more than half an 
hour to select a jury in a murder trial. 
We would accomplish something if. we 
could always select juries in ten half- 
hours. 

Under such a simple system we could 
soon correct the obviously dangerous and 
vicious system which permits, or requires, 
delays of weeks and months in reaching 
trial in cities where judges are always 
sitting, but are behind with their work. 
There are enough judges in every state to 
keep the work up to date if there were 
means for utilizing them in an intelligent 
way. DELAY MEANS PERVERTED 
JUSTICE. Wherever there is delay there 
is a curable defect. Merely adding more 
judges who are not able to co-operate 
under intelligent leadership often fails to 
correct delay. 

And delay begets delay. Our courts are 
put to a lot of unnecessary and time-con- 
suming labor because they have got be- 
hind. Delay works with the deadly cer- 
tainty of compound interest. 

There is one factor in delay which the 
judicial council could not entirely cure. 
About half the states still require action 
by a grand jury before a person accused 
of a serious offense can be placed on trial. 
Very commonly in such states arrests are 
on warrants issued by a magistrate. Then 
comes a preliminary examination to ascer- 
tain if there is probable cause for holding 
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the accused to the criminal court. If so 
held there must be still another appear- 
ance by the prosecutor and the state’s wit- 
nesses to convince the grand jury. Then 
finally the case is merely ready for trial. 


Every step which increases the difficulty 
of prosecution works to the advantage of 
the criminal. Every delay makes it easier 
to buy off, or scare off, the state’s wit- 
nesses. Every delay removes the*case fur- 
ther from public attention and public 
opinion. In its excitement over fresh 
crimes the public unavoidably forgets the 
old ones, still dragging their way through 
the courts. 


The states which have done away with 
the grand jury action, or made it optional 
with the prosecutor, have proved that in 
more than ninety-nine per cent of all fel- 
ony cases the grand jury cannot possibly 
do any good, but may always do harm. 


To correct the grand jury evil in the 
remaining states is likely to call for con- 
stitutional amendment, which is admit- 
tedly difficult. All the more reason, 
though, for providing speedily a directing 
head to the big machine so that the slack 
may be taken up wherever possible. 


Abolish City Police Courts 


The greatest scandals of criminal justice 
are usually found in the large cities, and 
usually in the police courts, or other in- 
ferior tribunals of this nature. These 
evils, with attendant delays, and a great 
deal of roughshod methods, can be elim- 
inated by doing away with such inferior 
courts entirely. This may sound revolu- 
tionary, but the story of Detroit’s recent 
reform explains it fully, and we will get 
to that story soon. 

It has been suggested that the impera- 
tive and important duties ascribed to the 
judicial council do not necessarily require 
the powers which have been discussed. It 
is said that the power to require uniform 
reporting of data, coupled with mere ad- 
visory power, would suffice. This doubt- 
less, is in the main, true. A mere advis- 
ory council, in possession of all the facts, 
could accomplish nearly, or quite, as much 
by requesting judges to assist where 
needed and to standardize their methods 


along approved lines. In fact we have 
some experience in the equalizing of the 
work of trial judges in Wisconsin through 
a chief judge selected by the Circuit Court 
judges which justifies the belief that a 
great deal can be accomplished through 
mere advisory power.* It may be that an 
extension of this principle to reach all the 
officials involved in the trial of all kinds of 
offenses throughout a state will lead the 
way to a great success, 


TITLE II 
DETERRING THE COMMISSION OF CRIMES 


There is a good deal of dispute as to the 
deterrent effect of punishment. It should 
be observed first that to deter crime on 
the part of moral weaklings implies 
promptness and certainty of punishment. 
Without such promptness and certainty— 
and we find it hard to locate promptness 
and certainty anywhere in our country— 
there is, instead of deterrence, a virtual 
invitation to commit offenses, to get what 
one wants by direct action. It is no won- 
der then that we discuss the deterring 
effect of punishment as a mere theory, for 
we have had till recently no place to turn 
to observe its practical working. 


But let it be said that among normal 
people, constituting the great majority, 
there is a positive moral instinct, a desire 
to conform to society’s standards. Avoid- 
ing crime is seen by them, not only to be 
the safer and more profitable course, but 
also to confer positive satisfaction. If this 
were not so we could not have state or 
society. 

But there are a few persons wholly de- 
void of moral sentiment. If deterred at 
all it is because their intelligence is keen 
enough to calculate the consequences and 
to control their conduct. There is also a 
borderline class, of unknown numbers, 
and it is reasonable to hold that they will 
refrain from crime if its unprofitableness 
is sufficiently obvious, or will fail if the 
chances appear fair for escape from pun- 
ishment. This deterrent influence prob- 
ably accounts for a good share of the suc- 





See Journal of the American Judicature 
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cess of criminal justice in certain other 
countries as compared with our virtual 
failure. 

The practical way to make use of the 
deterrent influence is set forth above 
under Title I. 


TITLE III 
Tae HAspiruaL CRIMINAL 


If no person ever committed more than 
one crime our situation would be infinitely 
better, for usually the first offense is not 
a very serious one. 

Only recently we were staggered by the 
unwelcome proof that all our carefully 
conceived methods for effecting reform 
failed in certain cases. A large part of all 
the more shocking crimes are committed 
by persons who have run the gauntlet of 
juvenile court, parental home, reform 
school, and house of correction. 

Then came science to the study of the 
individual offender. There began a study 
of the mental and moral sides of the indi- 
vidual, an attempt to ascertain at an early 
stage what that person’s change for re- 
form would be, intead of handling him on 
the cat and mouse principle, and learn- 
ing finally, after a terrible crime had been 
committed that a short sentence was dan- 
gerous, 

It was: quickly revealed that there is 
among all criminals a considerable propor- 
tion who have stunted intelligence. This 
led at first to too hasty generalization. 
Some investigators jumped to the conclu- 
sion that the whole secret of crime lay 
exposed. Not so. 

For studies among law-abiding folk 
proved that there are numerous grown per- 
sons of childish intelligence who do not 
transgress. 

At the same time it was proved that 
some of the worst offenders have only 
slight defect of intelligence, or none at all. 

Then came the probing of the emotional 
side of the mind, which has as much or 
more to do with behavior than intelli- 
gence. or none at all. 

Then came the probing of the emotional 
side of the mind, which has as much 
more to do with behavior than intelligence. 


It was revealed that certain persons are 
stunted in their emotional functions, in 
their feelings and instincts, which are 
independent of rational thought. They 
do not experience the emotions which in 
normal persons serve as guides to conduct. 


These moral deféctives have the same 
appetites and are subject to the same 
temptations as normal persons, but they 
have little or no capacity for love, for 
altruism, for gratitude, for sympathy— 
for all the feelings which together consti- 
tute character and conscience. They are 
literally twentieth century cave men. 


Moral defectives of good intelligence 
become quacks and swindlers. With lower 
intelligence they become pickpockets, petty 
thieves, and wife deserters. Still lower, 
with a fair measure of courage, they are 
burglars, or hold-up men. Those with 
both low emotional reactions and mark- 
edly low intelligence are the crass and 
brutal murderers. 

The discoveries of the psychiatrists in 
recent years constitute the greatest con- 
tribution ever made to the science of 
penology, and, from the standpoint of 
human safety and happiness, probably the 
greatest of all scientific achievements. We 
can now explain the nature of the delin- 
quent who persists in lying and stealing 
in spite of every inducement to reform. 
We can account for the monster who 
coolly plans a murder to further his own 
interests. 

A study of the cases of hold-up men in 
Chicago show that all have records of con- 
flicts with authority extending back to 
childhood.’ Most of them have “done 
time” in some reformatory. Highway rob- 
bery leads directly to murder. Occasional 
short sentences—the cat and mouse system 
of penology—affords no protection to the 
public. So far we have had to wait until 
they killed before putting them perma- 
nently away. Meanwhile they have brought 
probation into disrepute and have proved 
incorrigible in the reformatories. They 
have committed sundry offenses between 
sentences. 

The obvious treatment for them, if 


5. See Twelfth Annual Report of the Mu- 
nicipal Court of Chicago, Pp. 29, 113, 188. 
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‘there is to be any real crime prevention, is 

to determine their type before they have 
killed and keep them segregated in a spe- 
cially created environment. And since 
they may have to remain for long terms 
we can well afford to make their living 
as easy and comfortable as is consistent 
with safety. 


So there has grown up the demand for 
an industrial farm colony for the more or 
less permanent segregation of the incor- 
rigibles, those found by laboratory tests to 
be markedly defective and proved by their 
behavior to be dangerous to society. The 
1921 Illinois Legislature passed a bill to 
permit of such segregation, with only 
three dissenting votes, but the needed 
funds were not appropriated, and the 
measure was vetoed. It is inevitable that 
such farm colonies will be established be- 
fore long in many states to round out our 
institutional program. 

In a number of places psychiatrists are 
testing the minds of criminals and advis- 
ing judges. The great problem is as to 
what kind of treatment the sentence 
should express. In an hour or two a com- 
petent expert can predict future conduct 
with greater assurance than could for- 
merly be done after months of observation. 
The great present need is for the farm 
colony, because until it is established there 
is no suitable place for detaining these 
unfortunates. They deserve sympathy, 
but not liberty. When this need is sup- 
plied we will be able to anticipate crime 
and actually prevent it. 

In Chicago, where more than 10,000 
offenders have been tested in a laboratory, 
it is a very common thing when a mur. 
derer is arrested to find that he was diag- 
nosed as a dangerous defective a few 
months, or a few years, previously. 


Wuat Derroir TEACHES 


Until April, 1920, Detroit had the usual 
separate police judges for misdemeanors 
and the criminal court for the trial of 
persons charged with felony. As courts of 
limited jurisdiction, paying the judges 
lower salaries than other judges, it was 
naturally impossible to secure for them 
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equal experience and ability. Politicians 
used these courts to punish their enemies 
and reward their friends. Weak, inferior 
courts are always the natural prey of petty 
politicians. 

There had grown up around these courts 
also the bogus bond sharks and the shyster 
lawyers. A professional criminal con- 
victed of pocket-picking or purse-lifting 
in the police court would appeal to the 
higher court. It would be months before 
his case would be tried, if ever, and mean- 
while he could ply his trade. After a 
sufficient lapse of time it was impossible to 
convict him. 

On the other hand, a person charged 
with a felony would be given preliminary 
examination in the police court and then 
be bound over to-the criminal court. The 
real rascals were always ready with bail. 
Again months elapsed and naturally con- 
victions were rare. Or, frequently, bail 
would be forfeited, and found to be uncol- 
lectible. Crime flourished in Detroit. The 
police strove faithfully but their job was 
like trying to fill a bag with a big hole in 
the bottom. 

Create First Unified Criminal Court 


The reform was effected by unifying the 
two criminal courts into one court of com- 
plete criminal jurisdiction. One of the 
five judges worked for the new law; an- 
other good judge was elected in anticipa- 
tion of the change; these two and two 
lawyers who were appointed, dominated 
the new court of seven, and immediately 
instituted an efficiency administration. A 
presiding judge was chosen with full 
power under the new act to control the 
classification of work and the assignment 
of judges. A psychopathic laboratory was 
established. Shysters were given warning 
and they immediately acted on that warn- 
ing. A night session was begun to re- 
duce the need for bail and the bond sharks 
were routed by simple business methods. 

In the first five months fifty out of fifty- 
one persons charged with robbery (while 
armed with a deadly weapon) were con- 
victed and sentenced to minimum terms 
of ten or fifteen years. The remaining one 
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was given two years for carrying a con- 
cealed weapon.° 

Crime steadily Jessened, month by 
month, and Detroit began to breathe 
easier. In the winter of 1920-21 the 
police force was increased and with the 
intelligent co-operation of the new court, 
always right up to date with its docket, a 
marvelous reduction in crime was effected. 

Punishment has been made swift and 
certain for the first time in any large city 
in this country. The slovenly routine 
work of the police court has ceased. There 
is time for intelligent consideration of 
every little case. In felony cases only a 
few days elapse before trial. Convictions 
are obtained whenever there is guilt. The 
rights of the innocent are protected as 
they never were under the old regime. 

Figures compiled in August, 1921, by 
an independent investigator, showed that 
before the unification only six per cent of 
the felony cases were disposed of at the 
end of six weeks, while in the new court 
at the end of six weeks ninety-six per 
cent of the felony cases were finally dis- 
posed of.’ 

No other American city has ever 
equaled this record for efficiency, and none 
ean ever do so until it has established a 
unified court with an administrative head. 

Result of Promptness and Certainty 
NUMBER OF CRIMES REPORTED TO 

THE DETROIT POLICE DEPARTMENT 

DURING THE FIRST SEVEN MONTHS 

OF THE LAST SIX YEARS. 


r— January ist to July 3lst——, 

Crime 1916 1917 1918 1919 1920 1921 
Breaking and 
entering 
business 


places .... 620 845 605 615 776 252 
Breaking and 

entering 

dwellings . 913 824 686 852 755 260 
Larceny from 

person .... 632 548 372 450 364 245 
Robbery .... 226 465 276 358 621 225 
Under the new court in Detroit auto- 


mobile thefts and accidents have already 
been reduced enough to save owners $1,- 
500,000 per year in insurance premiums. 
This shows what any American city, 
groaning under the burden of crime, can 


6. See Journal of the American Judicature 
Society, Vol. 4, No. 2; Vol. 4, No. 

7. See Journal of the American Judicature 
Society, Vol. No. 3. 
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do by a simple injection of business meth- 
ods in the judiciary. 

As Detroit cleaned up, the professional 
crooks became more active in neighboring 
cities, leading to the notable Survey of the 
Administration of Criminal Justice in 
Cleveland. The result of this survey was 
a recommendation that Cleveland estab- 
lish a unified criminal court. 

Such a court will do the business if 
the people supply it with fairly good 


judges. It is not the highest ideal, for 
ALL THE COURTS SHOULD BE 


UNIFIED AND GIVEN EFFICIENCY 
ORGANIZATION, and it should be pos- 
sible to assist the criminal department at 
times by special assignment, and relieve 
its judges occasionally by transferring 
them to less wearing service. 

There has been no space in this discus- 
sion for a consideration of specific rules of 
criminal procedure. In most states there 
is room for improvement in rules, but the 
big thing needed is administrative reor- 
ganization. NINETY PER CENT OF 
REFORM CAN BE ACCOMPLISHED 
BY SECURING ORDINARY BUSI- 
NESS ORGANIZATION IN THE 
COURTS. From that will necessarily 


grow an expert study of criminology, based 


upon accurate data, and co-operation with 
the police, the prosecutors and the man- 
agers of correctional institutions. 


Man’s Greatest Interest 


Justice is the greatest interest of man 
on earth. It is the ligature which holds 


’ civilized beings and civilized nations to- 


gether. Wherever its temple stands, and 
so long as it is honored, there is a foun- 
dation for social security, general happi- 
ness and the improvement and progress 
of our race. And whoever labors upon 
this edifice with usefulness and dis- 
tinction, whoever clears its foundations, 
strengthens its pillars, adorns its entab- 
latures, or contributes to raise its august 
dome still higher to the skies, links him- 
self in name, fame and character with 
that which is, and must be, as durable as 


the frame of human _ society.—Daniel 
Webster. 








New York Convention Reports 


Only Trifling Changes Proposed for New York Courts—Rule-making 
Left to Legislature Which is Criticised for Tinkering 


The Judiciary Constitutional Conven- 
tion of 1921 submitted its report to the 
New York legislature on Jan. 4. The 
convention comprised thirty members, of 
whom all were judges:and lawyers except 
possibly six members of the legislature, 
and presumably these were also lawyers. 


The report reveals timidity and anxiety 
.to avoid opposition. A reading of it shows 
how much more earnest and progressive 
was the Judicature Commission of Massa- 
chusetts which made its final report in 
1921. It prompts one not only to criti- 
cism, but to caustic comment. The temp- 
tation will be resisted as strongly as pos- 
sible. 

The proposed judiciary article must be 
approved by two legislatures and then be 
adopted by popular vote. This necessarily 
postpones its action for a considerable 
time, especially in view of the fact that 
enabling legislation will be required for 
some of the innovations. 


It is a big job to revise just this one 
article of the New York constitution. The 
convention doubtless devoted a great deal 
of time and painstaking care to the work. 
The report deals with numerous small 
refinements which are of little interest to 
the people of other states and will not be 
mentioned in this account because New 
Yorkers will have recourse to the report 
itself. 


The one change which seems to be of 
really significant potentiality reads thus: 
“Sec. 23. The legislature shall provide 

for the collection, compilation 
and publication annually of the civil and 
criminal judicial statistics of the state.” 

A wonderful amount of good can be ac- 
complished under this provision. Every- 
body knows, and the convention itself in 
its report plaintively admits, that existing 
knowledge of the working of the judiciary 
system is fragmentary and unreliable. 
New York has been for several years in 


advance of other states in compiling sta- 
tistics of its Supreme Court in a limited 
way. We would like to be optimistic about 
this provision. It may result in untold 
benefit. But our enthusiasm is restrained 
by the fact that the legislature does not 
need any such authority and the manda- 
tory language employed may not lead to 
any substantial accomplishment. 

It would have been much more promis- 
ing to have required the judiciary depart- 
ment itself to collect and publish statistics 
and to have provided some simple machin- 
ery for the execution of the duty. The 
legislature may be moved by the language 
employed to do a thorough job, or it may 
not. 

Fhe changes in court organization are 
trifling. Throughout the state county 
courts are raised from $2,000 civil juris- 
diction to $3,000. This is not enough 
to balance the increased value of tangible 
property in post war dollars. Within the 
city of New York the County Courts of 
Kings, Bronx, Queens and Richmond 
Counties are abolished and the judges are 
transferred to the City Court, which will 
serve for the first time the entire city. 
The jurisdiction of the City Court is 
raised from $2,000 to $3,000. 

A similar change is made in the existing 
Court of General Sessions, which is the 
court of general criminal jurisdiction in 
the old City and County of New York. 
It is extended to the entire city, assuming 
the criminal jurisdiction at present vested 
in the County Courts of the four other 
counties, but will have two regional 
divisions, 

Put Snaffle on Legislature 


The draft and report are especially un- 
satisfactory in dealing with the rule- 
making power. The report says: “So far 
as the present convention has been able 
to ascertain, or has been advised after 
much inquiry, no one challenges the 
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proposition that it is of the utmost im- 
portance to put an end to the constant 
amendment of our system of procedure.” 
The Convention of 1915 sought to accom- 
plish this by limiting the rule-making 
power to the judges. The later convention 
did not favor such an extreme proposal. 
Its proposal is that the legislature shall 
amend the code of procedure only by intro- 
ducing a bill in one session, publishing it 
in the session laws, and then voting on. it 
in a subsequent session. This is to give 
sufficient notice to the bar and the public. 
The report calls this method “striking at 
the root of the evil” of hasty and ill-con- 
sidered procedural tinkering. 

We do not look upon this as the “desir- 
able, far-reaching and wise reform” which 
the convention report calls it. It is merely 
nibbling at the subject. It does not pass 
beyond the primitive concept that rule- 
making must be either wholly by the leg- 
islature, or wholly by the courts. And 
this, notwithstanding the success for 
nearly fifty years in England, and for 
forty years in Canada, of a plan which 
follows strictly the theory of legislative 
power and yet permits the judges to do all 
the amending and drafting of rules. 

The proposal is to be criticized gener- 
ally because it imposes a constitutional 
limitation .on legislative procedure. It 
hampers a legislature, but it does not add 
one whit to the legislature’s knowledge of 
the art of rule drafting. There is even 
no certainty that after nearly two years 
for consideration by the bar the proposed 
changes will not be enacted with several 
hundred other bills in one last session 
spasm. 

An Unlucky Quotation 

The report begins with an apology for 
not making any considerable reform of 
the state’s judiciary. “A system so erected 
and long tried surély was not to be dis- 
carded without grave and compelling 
reasons, and certainly not to gratify what 
Macauley had called ‘the mere rage of 
experiment,’ ” 

A most unfortunate quotation! The 
constitution and laws which made a great 
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nation of puny colonies was both daring 
and radical and their bitterest critic was 
that same Macauley. Perhaps the quoted 
words were employed by him to describe 
the work of the architects of our govern- 
ment which the quoters themselves revere. 

The draft article expressly vests the 
judicial power of the state in the courts 
in order to insure the right of review of 
decisions by quasi-judicial bodies which 
are unmercifully criticized in the report. 
Just a brief quotation on this point: “In 
the United States there are everywhere 
being developed at enormous cost in the 
most intensive fashion a multitudinous 
bureaucracy with autocratic powers and 
arbitrary discretion, and a vast system of 
complicated and often conflicting admin 
istrative jurisdictions in relation to prop- 
erty and businesses and personal conduct, 
which reach and affect almost every indi- 
a 

We would not dispute the menace of the 
quasi-judicial boards and commissions. 
Any plan to bring them within the pur- 
view of the courts deserves sympathy. But 
the significant thing about this remark- 
able development of the past two decades 
is that the numerous boards and commis- 
sions are standing proof of the inability 
of our unorganized and decentralized 
judicial systems to expand and meet mod- 
ern needs. The commissions are largely 
competitors with the courts. They have 
grown up because the need existed and the 
courts were unable to meet the need. 
Their mere existence is a condemnation of 
the unorganized judicial system. This is 
no new phenomenon. Nor is reference to 
it novel. Roscoe Pound has frequently 
given this situation its historical setting. 
He has also said that he believes that in 
time the courts will expand to embrace 
every form of justice. But this, of course, 
implies a judiciary which is organized for 
efficiency, not an unorganized and decen- 
tralized system which is discredited in the 
minds of the people and the legislators, 
which is obviously unfit to bear new bur- 
dens, and which cannot compete in its 
own field with interlopers. 








The Courts of Ontario 


Brief Story of the Success Attained Through Unification of Courts ina 
Province Closely Resembling One of Our Northern States’ 


If one hundred lawyers from every state 
in the Union could spend two or three 
days in Ontario studying their methods of 
administering law it would not be two 
years before we would be on the road to a 
scientific reform of our remedial law 
which would within a few years result in 
a saving of a quarter of a billion a year, 
reduce our homicides by half, free business 
from an almost intolerable incubus, reha- 
bilitate the legal profession and make it a 
great bulwark of rights rather than a mere 
fence for the anti-social element of our 
population. 


Now I am not a muckraker. I concede 
that state governments have less of ineffi- 
ciency in their departments of justice than 
in their legislative and executive depart- 
ments, for this I believe most confidently. 
But we are entered upon a time when 
“good enough” is itself a smarting rebuke. 
We must have the best and we will not 
refuse to borrow if we have to go to Kam- 
chatka or Timbuctoo for our models. 

But Ontario is not remote from Illinois, 
either geographically or socially. When 
England acquired Canada Ontario was 
unsettled. Its immigrants were English, 
Scotch and Irish and they planted there 
the English common law while Quebec 
retained the civil law of its French habi- 
tants. There has been more recently in 
Ontario a sprinkling of German, Scandi- 
navian and Italian immigrants, so that 
today the people are racially identical with 
those of the typical northern state of the 
American Union. They have the same 
climate, the same resources, the same in- 
dustries, the same substantive law, the 
same customs, literature and traditions as 
the people of the northern states. The 

1. This article is taken from a paper read 
before the Illinois State Bar Association in 
1913, some changes being made to embody sub- 
sequent developments in the court system. 
The Journal will soon publish a much fuller 
account of Ontario courts and procedure writ- 
ten by Mr. Justice Riddell. The present brief 


account is intended to serve as an introduc- 
tion to the subject. 





unities of social and political and indus- 
trial life on both sides of the Niagara river 
are everywhere apparent. The differences 
are hard to detect, except in this field of 
the administration of law. 


It has been suggested that Ontario’s 
success lies in the fact that it is of a homo- 
geneous nature and not subject to the 
stresses of a swift evolution. This is 
hardly true. On her frontier Ontario has 
always had the rough and ready types that 
are found in the lumber camps. In recent 
years Ontario has developed a great min- 
ing field and has done it without letting 
down the bars of civilization. Her rail- 
road and manufacturing development has 
been swift and her mines have swelled liti- 
gation. Her capital city has had a growth 
hardly rivalled on this continent. And in 
this typical Canadian province there is one 
standard of justice applying with practical 
equality to the laborer who sues for a 
single day’s wages and the trust company 
which brings suit for a million dollars. 


Now before we come to the painful com- 
parison of Illinois and Ontario justice let 
us consider the machinery of Ontario’s de- 
partment of justice. First the bar. 
Except in point of organization and some 
mere external peculiarities the bar is the 
same as in Illinois. The terms barrister 
and solicitor are retained but practically 
every solicitor is also a barrister. And 
barristers are free to form partnerships, to 
accept annual retainers and to refuse any 
retainer. They wear gowns in court, and 
there is the honorary rank of King’s Coun- 
cil with the privilege of a silk gown, but 
for all practical purposes the bar of On- 
tario is very nearly like that of Illinois 
and very far from that of England. 

Its real difference from the Illinois bar 
lies in its organization. When a young 
man is admitted to the bar in Ontario he 
is admitted by the bar after having taken 
the course of study prescribed by the bar. 
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He is then presented to the court and signs 
the roll. This is a mere formality. He 
is accountable directly to the bar and the 
bar is directly responsible for his conduct. 

The better element of the Ontario bar, 
with public opinion and the courts back 
of it, controls absolutely the conduct of 
every Ontario lawyer. You know that this 
is at the very heart of the matter. The 
Illinois Bar Association includes about 
one-fourth of the practicing lawyers of the 
state. As a means for governing the bar, 
or of even exerting any considerable influ- 
ence, it is impotent. Here lawyers are 
in theory responsible to the courts. But 
by virtue of our political traditions and 
the dependence of our judges, it is more 
accurate to say that the bench is actually 
responsible to the bar. The very lawyers 
whom we would like to disbar for profes- 
sional and patriotic reasons, if they play 
their cards cleverly, can exert a greater 
influence upon judges than the high- 
minded and responsible lawyers enrolled 
in our association. The Ontario bar is a 
responsible, self-governing body. The Il- 
linois bar is a privileged class practically 
without responsibility and without the 
means for governing itself. 

Of course Canada had the immeasure- 
able advantage of profiting by the mis 
takes, the excesses of transcendental the- 
ory, which have characterized our political 
structure. In England and all her de- 
pendencies, during the development of the 
democratic ideal, office has been considered 
a means to an end. With us office came to 
be a plum for every patriot to hustle for. 
In Canada office has always been assumed 
to be public service rather than a personal 
perquisite. And it has been steadfastly 
held that the public servant deserves ade- 
quate compensation both in rate of salary 
and in tenure of office. 

In the past generation or two the Amer- 
ican bar has undergone a significant 
change. The judicial office has suffered 
from encroachments but private practice 
has become more and more lucrative. The 
bar has in a measure divided between those 
who could afford to accept the uncertain- 
ties of the judicial position and those who 
scorn public service. In Ontario judicial 
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tenure is for life and the salary is such 
that practically no lawyer in the Province 
could afford, from a mere pecuniary stand- 
point, to refuse to commute his probable 
earnings at the bar for a life salary of 
$8,000 on the bench of the High Court of 
Justice. Even county judges are paid 
more than the justices of supreme courts 
in certain American states in which per- 
verted democratic ideals have been most 
rampant. 
A Unified Court 

The one central feature of the Ontario 
judicial establishment by which we can 
profit most readily is its unification. It 
was not always so. Of course Ontario 
never went as far as England, where at 
one time there were four score separate 
courts, and it was easy and natural to copy 
England’s great unification of 1873. The 
change reached Ontario in 1881 when her 
various tribunals were amalgamated in the 
Supreme Court of Judicature. 

This court has complete trial and appel- 
late jurisdiction in both civil and crim- 
inal actions. Its nineteen judges hold 
court in forty-six assize towns. Normally 
ten of them are devoted to appeals, sit- 
ting in divisions of five each, four consti- 
tuting a quorum. Not only may any 
judge of the Supreme Court function as 
trial judge or as member of an appellate 
division, but actually such shifts are fairly 
frequent. The nine judges who hold court 
in the capital city and travel circuit com- 
prise the division known as the High 
Court of Justice. 

This comparatively small force ot 
judges takes care of work for which one of 
our states of similar population provides 
more than twice as many judges. In one 
state with which comparison was made it 
was found that there were fifty-seven 
judges. 

Every county has its county court, com- 
prising general criminal jurisdiction and 
civil jurisdiction to $800 and $500 in con- 
tract and tort cases respectively. The 
county judge is also surrogate and often 
master of the High Court of Justice, re- 
ceiving from $3,500 to $5,000 for service 
in these three capacities. He goes on cir- 
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cuit in his county, holding court once a 
week or less frequently in the various vil- 
lages as occasion may require. Scattered 
throughout the county are justices of the 
peace who have no civil jurisdiction, for 
none is needed. They can try offenders 
for petty offenses without a jury and can 
examine and bind over persons accused of 
higher offenses. In the villages the jus- 
tices may be registrars for the County 
court. 

Every agent of the entire judicial estab- 
lishment is appointed. Judges must have 
been barristers for ten years. In theory 
appointment is by the crown. Actually 
the minister of justice makes the selec- 
tions and they are approved by the min 
istry or cabinet. Appointment represents 
the conscious act of an expert agent who 
is an integral part of a responsible party 
government. As no government lasts over 
five years, no ministry can ever pack the 
court. 

Fifteen years’ service on the bench car- 
ries a two-thirds salary as a retirement 
pension. The full salary is paid to the 
time of death if retirement comes at the 
age of 75 and after 20 years of service, or 
at the age of 70 and after 25 years’ service, 
or at any age after 30 years’ service. 


Power to Make Rules 


So much for the structure of the ju- 
dicial force and its personnel. The second 
great divergence from Illinois practice 
lies in the full powers conferred upon the 
department of justice to regulate proced- 
ure. The courts, not the legislature, cre- 
ate and amend all procedural rules. Par- 
liament reserves a final power in this 
field, but it has not been exercised, al- 
though there have been two general revi- 
sions of procedure, since 1881. The Ontario 
procedure is almost identical with that of 
England. It is considered that the sole 
office of pleadings is to give notice to each 
party of the demand asserted by his adver- 
sary. Pleadings are verified so that there 
is some responsibility from the start. The 
right of amendment is wide with a penalty 
of costs to prevent abuse. Pleadings are 
ordinarily such straightforward statements 
as one attorney would make if he wanted 
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to inform another attorney of the nature 
of the suit. 

Technicality. is equally absent from 
criminal pleadings. When murder is 
charged the information simply says that 
John Doe, at a certain time and place, 
“did murder Richard Roe.” Whether he 
did it with a pistol, knife, club, or tickled 
his victim to death, is considered of no 
consequence in the information. 

There is no distinction between law 
and equity, every proceeding being in- 
tended to adjudicate all the rights of all 
the parties in a single action. All ques- 
tions of fact are disposed of upon one 
trial, with rare exceptions, and it is but 
seldom that there is more than one appeal. 
The complete unification of judicial power 
makes appeal as simple as indorsing a 
note. The papers filed in the case simply 
pass to the appeal division. 

Masters are appointed and serve for 
long terms so that they are expert. A 
great use is made of masters to the end 
that every action shall be shorn of its in- 
cidental features before it goes upon the 
calendar and to reserve to judges only the 
true judicial power, thus conserving their 
energies. Preliminary motions looking 
to the sufficiency of the statement of 
claim and statement of defense are passed 
upon by the master, and after approval 
either party has the right to an order to 
produce, requiring the opposing party to 
produce on oath all documents which he 
has or has had in his possession bearing 
on the case. Then either party may be 
examined under oath before a master 
generally upon the whole case. This con- 
stitutes the examination for discovery, 
which is exceedingly important, since it is 
resorted to in nearly every suit and results 
in an amicable settlement of a considerable 
proportion. This examination for dis- 
covery weeds out all cases lacking merit 
before any time has been spent in court. 
If the defense is flimsy the plaintiff gets 
his judgment forthwith at a minimum of 
cost to both parties. If the plaintiff's 
case is without merit the defendant is 
saved further litigation. Mr. Justice 


Riddell of the Appellate Division says: 
“T have found that the examination for 
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discovery leads to the settlement of at 
least one-third and perhaps more of the 
cases that would otherwise be tried, and 
I have found it exceedingly valuable.” It 
is easy to see that judges and litigants 
should approve of this practice and that 
lawyers should be less emphatic in their 
praise of it. 

On our side of the line we have also 
many settlements before trial. But a 
settlement effected through dread of ex- 
pense or the uncertainty of judicial pro- 
cesses, in the absence of precise knowledge 
of the opposing party’s strength, is a 
dishonorable and corrosive compromise 
which rankles in the breasts of both 
parties and reflects no credit upon the 
system. A settlement, on the other hand, 
which is effected with full knowledge of 
the adversary’s ability to educe proof, is an 
automatic adjudication calculated to es- 
tablish the substantial rights of the 
parties. In a considerable share of all 
cases there is a simple misunderstanding 
of the facts. A party may be deceived 
as to the force of the facts in his posses- 
sion or may rely to his prejudice on the 
partially reported knowledge of his wit- 
nesses. In such cases, if he knew frankly 
all the facts in the possession of his oppon- 
ent he might cheerfully abandon his suit 
or his defense. 

But in our practice neither side can 
afford to play the game face up. The 
Ontario practice permits a truce while 
the parties parley, protecting each party 
equally. If the purpose of courts be to 
prolong litigation indefinitely the exam- 
ination for discovery is a mistake. 

Sane Use of the Jury 


In Ontario a sane use is made of the 
jury. As in England, the presumption 
is in favor of a juror’s qualification. We 
have the testimony of a justice of the 
High Court that never within his memory 
has it taken more than thirty minutes tu 
make up'a jury for the trial of a criminal 
action nor has he known of any murder 
trial taking more than four days. The 
trial of a murder case was undertaken in 
Detroit at a time when a judge of the 
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High Court arrived to hold the assize 
court just across the river. The Canadian 
judge disposed of nearly thirty litigated 
cases, divided nearly evenly between civil 
and criminal, sentenced nine men to the 
penitentiary, and adjourned court. In 
Detroit the jury was still incomplete. 
There are more homicides in the United 
States, in proportion to population, than 
in Canada. 

The Ontario judge has the right to refuse 
a jury in any civil action. In malicious 
prosecution, libel, slander and actions of 
this sort juries are commonly employed. 
In cases arising from contract and cases 
of an equitable nature the jury is seldom 
employed, though the judge may order a 
jury if the case is to turn upon the cred- 
ibility of witnesses. The judge also has 
the right to discharge a jury at any stage, 
or to disregard its verdict. An instance 
was presented in which the jury was dis- 
charged during the argument after milder 
efforts to rebuke counsel for pettifogging 
tactics had proved unavailing. One such 
instance will serve for a long time to 
demonstrate the superior authority of the 
court as against undue contentiousness by 
counsel and serve to hold obstreperous 
barristers in check. 

The judges, having this power, and 
being independent of any attack upon 
their official tenure by counsel or litigants, 
consciously exert a continuing influence to 
keep litigation within proper bounds so 
that the time of the court will not. be 
wasted and so that the jury will not be 
influenced by the chicanery which counsel 
is tempted to employ in the absence of a 
good cause. In the average American 
court in a jury trial there is a noticeable 
disposition to sail as close to the wind 
as possible and yet avoid punishment for 
contempt, exalting the power of an ignor- 
ant jury at the expense of the judge, and 
trying to implant lawless prejudice in the 
jurors’ minds. Or the issue may be 
clouded by attacking opposing counsel. 
Many a good cause has been sacrificed 
through loss of temper under artful provo- 
cation. Inasmuch as personal wrangling 
between counsel is impossible in Ontario 
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courts the profession is inestimably bene- 
fited. 


' Ten votes sustain a verdict. There can 
be ‘no retrial unless three or more jurors 
disagree and then retrial may be forth- 
with unless there is too much pressure on 
the calendar. 


When one comes to think of it he 
realizes that the sole purpose of advocacy 
is to see that no fact and no point of 
law is overlooked. It should be the court’s 
prerogative to see that neither side over- 
steps ethical boundaries. Judges who 
have nothing to fear from counsel or 
clients do this unfailingly. The thing 
which will most strike you as peculiar 
when you attend your first trial in On- 
tario is the utter informality in examining 
witnesses. Let me quote Mr. Justice Rid- 
dell who said the following to the New 
York Bar association in 1912: 


Rules of Evidence Simple 


“We do not have much bother about 
admission or rejection of evidence in our 
courts; unless we can see that the ex- 
clusion of evidence or the admission of 
evidence has led to some injustice, then we 
pass it by. Matters of law as a rule are 
the determining factors in the appellate 
court; although there are occasionally 
cases in which appeals succeed upon the 
ground of the non-admission of evidence 
or the admission of evidence which ought 
not: to have been admitted. If a case is 
tried before a judge, and he has im- 
properly admitted evidence—and I may 
say that that is the rarest of all con- 
tingencies, because as a rule we admit the 
evidence subject to objection, and then we 
never allow it to influence our minds, of 
course—if a judge has refused the evi- 
dence improperly, the Divisional court 
does not as a rule send the case back for 
a new trial, but the court often says, ‘We 
will sit on such a day; you can bring the 
evidence you desired the judge to hear 
and we will hear it here.’ We hear the 
evidence and determine the case then and 
there, without sending it back with all 
the risk, expense, inconvenience, annoy- 
ance, and trouble of a new trial. If there 
is a row about the pleadings—because 
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even yet we have some people who talk 
about pleadings, though pleadings are 
pretty nearly defunct in our courts, we 
know them by name and know them by 
sight, but we pay very little attention to 
them—if there is any row about the plead- 
ings we say: ‘Very well, we will amend 
the pleadings.’ If a lawyer says: ‘If that 
amendment had been made in the court 
below, we should have had other evidence,’ 
we may say: ‘Very well, what day will 
suit you? We shall hear your witnesses.’ 
One of our substantial rules, and one of 
the rules more beneficial than perhaps 
fifty of the other rules is this, all amend- 
ments are to be made which are necessary 
in order that judgment shall be given 
according to the very right and justice of 
the case. No case in Ontario fails from 
defect of form—that is one of our rules. 
Again, no disregard of forms laid down, 
or disregard of the time under which pro- 
ceedings should be taken, no disregard of 
terminology, according to our practice, 
bars a man who has a right, of his right.” 

The foregoing statement by Mr. Justice 
Riddell implies great freedom in inter- 
preting rules of evidence. The leading 
question is employed until the witness 
arrives at the nub of his story. Witnesses 
are treated as though they had human 
feelings and the judge obviates a great 
deal of silly cross-examination by con- 
struing the testimony if possible so that the 
witness will be considered both truthful 
and rational. When a case is called the 
judge scans the pleadings much as you 
go over the headlines of your newspaper. 
As the barristers advance to the bar the 
judge demands: “What is this all about, 
anyway?” He has already formed some 
idea and noted the names of the parties, 
In a minute or two the plaintiff’s. counsel 
informs the court of the matter in contro- 
versy. The defendant is then permitted 
to confess what is not in dispute and fre- 
quently it is possible at the outset to 
dismiss most of the witnesses. The trial 


will be half over in the time it takes to 
cross-examine one witness in an Illinois 
court. And why not? The lawyer in his 
office gets the testimony from several wit- 


Why 


nesses in an hour or two at most. 
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should it take five times as long in open 
court to accomplish the same thing ? 

Coincident with the examination of 
witnesses there may be a comparison of 
precedents between counsel and judge and 
not infrequently these informal discus- 
sions so fully cover the case that argument 
after evidence is in is quite unnecessary. 
If there be no jury the argument is not 
likely to exceed five minutes. It will 
commonly be confined to consideration of 
the application of a precedent. Through- 
out the trial there can be no wearisome 
reiteration of questions, no horsing be- 
tween counsel, no bombast, no rhetoric, 
but there is usually a matching of wits and 
knowledge of the law which makes a trial 
an intellectual treat to a visiting lawyer. 
Some of the older barristers find it hard 
to forget the practice of their youth, but 
the younger men and the more clever of 
the older ones have abandoned the old 
dramatic way of trying lawsuits. 

Flexible Procedure 


Sitting with Mr. Justice Riddell in 
the Toronto Assize 1 heard a case which 
typifies the informal and flexible pro- 
cedure of Ontario courts. The plaintiff, 
Mary Smith, sued a certain broker. She 
had bought mining shares over a period 
of five years and on final accounting be- 
lieved that she had been defrauded. Fol- 
lowing the usual custom the broker had 
held the certificates in his vault and plain- 
tiff had never had them in gctual posses- 
sion or even seen them. At the start it 
was explained that plaintiff’s sister, Kate 
Smith, had also dabbled in stocks, had 
employed the same broker, and had be- 
gun suit in her own behalf in the County 
court of the same county. Counsel for 
defendant said that the controversy had 
arisen from a confusion of the two ac- 
counts, that his client had bought all the 
shares ordered by either or both of the 
customers, but could not say whether 
certain orders had been joint or individual, 
or whether he had delivered to each plain- 
tiff the shares which each had intended to 
buy individually. 

“J will move the case of Kate Smith 
from the County court to this court,” said 
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his lordship. “During the lunch hour 
you will get the record of the case of Kate 
Smith and have it ready here at two 
o’clock. I will also join Kate Smith as 
a party to this action—with consent. Is 
it so understood ?” 


At two o’clock the court was prepared to 
ascertain the rights of all three. “It is 
understood now that Kate is a party to 
this action, and I have taken jurisdiction 
of the suit which she started in County 
court. Proceed.” With this foundation 
it was disclosed in less than an hour that 
a misunderstanding had arise because one 
sister had at times acted for the other in 
buying shares. The broker had supposed 
these purchases to have heen made jointly. 
The accounts had become so confused that 
it would have been impossible to ascertain 
the rights of the parties in two separate 
actions. The judgment was that Kate 
should transfer certain shares to Mary. 
No costs were allowed the broker, because, 
as the learned Justice said, he should re- 
fuse to deal with women, or take the 
natural consequences, 


You know better than I what would 
have been the result of endeavoring to 
unravel this snarl in two distinct juris- 
dictions in the state of Illinois. 

Another instance of the flexibility and 
informality which seem strange to a law- 
yer from the States. I was listening to 
argument on appeal. In the afternoon, 
approaching time for the court to rise, it 
was found that the record did not disclose 
a certain fact which had become essential. 
Under our system nothing could have been 
done but remand the case for retrial. 
The Chief Justice turned to one of the 
barristers and asked if he could ascertain 
the point in question. 

“T can tell by asking my partner,” he 
replied. The partner was at some dis- 
tance in another city. 

“Wire your partner at once,” the Chief 
Justice directed, “and when the court sits 
tomorrow morning be prepared to give 
us the information.” And on the follow- 
ing morning I attended court again, ex- 
pecting to hear the opposing barrister 
emit a lusty roar. But instead two tele- 
grams were handed to the judges, the 
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decision was announced in accordance 
therewith, and there was not a single word 
of objection. 

Ontario has settled down to the theory 
of one trial and one review. Either party 
has it in his power to accomplish both 
steps in a comparatively short time. On 
our side of the line one of the most potent 
causes of delay and expense lies in appeal. 
So much so that many reformers would 
have the right of appeal limited. They 
observe that abuse of the appeal privilege 
is used for injustice; that it is a club 
which the powerful litigant uses on his 
weaker opponent if need be to gain his 
ends. But to limit appeal is to put a 
premium on pettifogging in the trial 
court and to give added incentive to over- 
contentiousness, which is at present the 
great evil of our system, ‘and seems in- 
separable from a political judiciary. At 
first glance these reformers would doubt- 
less say that ease and celerity of review 
would mean the appealing of every suit. 


When Appeal is Simple 


Not so, most emphatically. When ap- 
peal is simple and swift it cannot be used 
for sandbagging the weaker litigant. It 
results instead in a mutual desire on the 
part of both to make trial in the first 
instance complete and thorough. Ontario 
trials are in fact thorough in the first 
instance and though appeal is free there 
are fewer appeals than in the average 
American state. Difficulty of appeal, suc- 
cessive appeals, interminable delay, and 
the opportunity for reversal and retrial, 
which is the curse of law administration 
in Illinois, put a premium on chicanery so 
that the litigant without a just cause bends 
every effort to make the first trial de- 
fective. Only rarely can justice be done 
if there is more than one trial at bar. 
Inevitably time changes the relationship 
of the parties, the first trial shows the 
conscienceless suitor how to shape his case 
for retrial, and justice delayed is usually 
justice defeated. 

The success of Ontario lies in the fact 
that the ablest lawyers in the province are 
available for the bench, that selection is 
by an expert agency, that there is a unified 
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organization, and that the judicial depart- 
ment is free to regulate procedure. 

Now I know what you are thinking. 
The American people will never give their 
judges such power as is exercised daily by 
English and Canadian judges. I admit 
much blind prejudice, much unfounded 
fear. It would seem that when our fore- 
fathers struck off that gloriously cheeky 
Declaration of Independence they put into 
it so much of courage that they had none 
left to transmit to their offspring, and 
ever since we have gone about trembling 
in fear of that despotism which our fathers 
challenged so fearlessly. 


But I want to say that the bar enor- 
mously exaggerates the American tradi- 
tional fear of the appointed judge. 
Probably ninety per cent of the members 
of this Association are prepared to oppose 
an approach to life tenure whereas yon 
will find, if you talk with intelligent lay- 
men, that only ten per cent of them will 
give you support. Why is this so? I 
think I can tell you. There was a time 
when the bench was the natural ambition 
of every lawyer, the sole guerdon of suc- 
cess in his profession. The bar then 
selfishly determined to make the judicial 
office of brief tenure so there would be 
more chances for preferment. And in 
those days there was a degree of eminence 
in having once been a judge. Today the 
judge who jis defeated for re-election is a 
judicial derelict. It takes a brave man 
to be a judge among us, or one heroically 
attached to public service. Such men do 
not complain though menaced by every 
sort of harm while on the bench, or after 
being shelved without due consideration of 
their merits. 


Judges Not Politicians 


The judge appointed for life ceases in- 
stantly to have any political affiliations. 
He has but one purpose in life and is 
absolutely free to work out that purpose 
subject only to his personal capacity and 
the environment which exists. Now in 


Ontario he finds himself one of a group 
charged with a specific duty. The court 
of which he is a member must adjudicate 
all the controversies which are submitted. 
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To permit frequent continuances, to en- 
courage retrials, simply means to make 
much harder the duty which must eventu- 
ally be performed. To devote time un- 
necessarily to trials simply adds to the 
burden of the court. 


The judges of such a court cannot be 
politicians, cannot favor one party or one 
class as against another, but they can 
develop faults in two directions. They 
can be venal, or they can individually loaf 
and shift the burden to their colleagues. 
As for coarse conduct, corruption, a com- 
plete corrective exists in freedom of 
appeal. The judge who wants to favor a 
certain litigant and who rules unfairly 
in his favor, merely penalizes his friend 
for the appeal division will correct the 
judgment and make it fit for the reports. 
As for shirking by an indolent member of 
the court, the organization effectually pre- 
vents, for the lazy judge will find that he 
has been given the more disagreeable 
assignments to hold court at remote 
points. At every point personal interest is 
made to coincide with public duty. To 
be sure human nature is human nature, 
on or off the bench, but given the right 
environment human nature rises to a 
glorious level. 

How is it with our judiciary? Is per- 
sonal interest coincident with public duty ? 
Suppose one of your circuit judges in 
Chicago, where dockets are, congested, 
wants to relieve the court of the odium 
attaching to delay and inefficiency. He 
can work his head off without materially 
improving the condition and he can gain 
no recognition for his services. He had 
better spend his time cultivating profes- 
sional politicians. 

We all know that the judge performs 
his indispensable duties in the white light 
of publicity. Our contentious system pro- 
vides checks sufficient against venality. 
Publicity is a mighty corrective force. 
That is why our judges are better public 
servants than our legislators or executive 
officers. But*a contentious system in order 
to work properly implies power on the part 
of the tribunal; it implies independence 
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from the forces which meet in masterful 
conflict. 
Our De Facto Recall 


There probably is not a man here who 
would impose upon Illinois the judicial 
recall if he had it in his power to do so, 
and most of us are agreed that to further 
cripple the independence of judges by 
adopting the recall would be a backward 
step. But most of us cling to the bar’s 
tradition of election of judges by an ele- 
ment of our population which knows 
nothing of the judicial function. Most 
of us cling to short and necessarily uncer- 
tain tenure of office. How long will it be 
before lawyers understand, as do intelli- 
gent laymen, that frequency of election is 
in essence the same as the recall? In the 
state where the recall has been on the 
statute books for twelve years no judges 
have been recalled but in that same time 
every judge in Illinois has been continu- 
ously subjected to the ‘insidious and evil 
influnce of the recall and scores of them, 
able, experienced public servants, have 
been recalled. You permit the public to 
reward good service by turning out good 
judges and leaving them helpless in their 
old age. And every year it becomes 
harder to attract to judicial nomination 
the men you would like to see on the 
bench. 


I will admit that there are reasons why 
we should not permit judicial appoint- 
ments at the hands of governors. Most of 
the objections to judicial appointments 
are based, either consciously or uncon- 
sciously on the fact that governors are 
usually politicians or the agents for 
politicians. 

Why should not the short ballot prin- 
ciple, soon to work out great constructive 
reforms in all the states, provide for one 
vote for the executive head of the state, 
one for the legislative representative, and 
one for the head of the judicial depart- 
ment. That will be merely a return to 
constitutional principles. It will not be 
in the least radical for of all the hundreds 
of thousands of federal officials the citizen 
votes only for the president and vice 
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president, the representative and the 
senator. 

In other words, why should not the 
people elect the head of their unified 
judicial department, permit him to ap- 
point judges, prosecutors, and all other 
strictly judicial agents, thus affording 
expert selection by a responsible head? 
Then, to take this minister of justice, or 
chief justice out of politics, from the very 
day he is elected, adopt the ingenious plan 
proposed by Mr. Albert M. Kales. Make 
him ineligible to re-election, but permit 
him to become himself a subordinate 
judge of the unified court when his suc- 
cessor is elected. 

Such a unified court provides naturally 
the flexibility to prevent congestion in the 
reviewing branch, for every member of it 
is qualified to sit on divisional courts of 
review and they can be made up from 
time to time as needed to permit appeals 
to be decided promptly. That will reduce 
the amount of appellate practice and in 
time we will gravitate to the inevitable 
principle of one trial and not more than 
one review. 

It may occur that I am asking the bar 
to give up a considerable share of its 
earnings. Analysis will disclose the fallacy 
of this idea. After all only a small part 
of all lawyers’ fees come from advocacy. 
Under an efficient system for administer- 
ing justice there would be no reduction 
in earnings even if much less time were 
spent in trying the average suit. This 
is because there would be much more liti- 
gation once it is made safe. Today you 
permit a considerable share of all justici- 
able controversies to be smothered. And 
finally the bar will earn directly in pro- 
portion to the service it renders the public, 
both in cash and in social and professional 
prestige. And if the proper administra- 
tion of justice should mean less work 
a properly organized bar has it in its power 
to regulate its numbers. Today, lacking 
self government, the bar suffers at the 
hands of a small number of irresponsible 
members who taint the entire profession. 
Much of the argument advanced by able 
lawyers against constructive reforms is 
really nothing but an unconscious defense 
of the graft of men whom these objectors 


would not meet on terms of social equality. 
Individually you cannot afford to fight 
these rascals. You cannot employ the 
weapons they wield. But once thoroughly 
organized you have the entire situation 
in your own hands. Today the Illinois 
Bar association is but a promise of what 
it will become. It can render no greater 
service to the state than by increasing its 
membership and tightening its grip. 
When it becomes a well organized bar it 
will not be difficult to select from the 
world’s best examples and create a de- 
partment of justice which will function 
efficiently and inspire all the people with 
reverence for the law. 





Conciliation Laws Challenged 


The act creating the conciliation 
branch of the Municipal Court of Minne- 
apolis has been tested in the Supreme 
Court of Minnesota. The law provided 
that in claims not over $50 the judge 
should render judgment if the parties 
could not agree on terms of settlement. 
Then, if either party felt aggrieved, he 
could remove the case to another branch 
for formal trial with or without a jury by 
filing an appeal bond in the sum of fifty 
dollars within five days. 

This part of the act has been held in 

conflict with the constitutional guaranty of 
jury trial. But otherwise the act is sus- 
tained. Friends of the movement believe 
that on the whole the decision is very 
favorable. They think that the success of 
the conciliation court will not be impeded 
by wiping out the bond for transfer be- 
cause most litigants will not want to go 
to the expense of formal trial in such little 
causes. A description of the procedure 
provided by this act will be found in the 
JourNAL, Vol. II, No. 1. 
’ The North Dakota conciliation law is 
attacked on the grounds that it creates a 
court not known to the constitution, that 
it violates the constitution in causing delay 
in justice, and that it is class legislation in 
that it does not permit lawyers as counsel 
to appear for clients in conciliation hear- 
ings. The trial court upheld the constitu- 
tionality of the act. The case is now in 
the Supreme Court. 








Educating the Lawyer 


Notable Conference Called to Discuss Standards of Legal Education 
Adopted by the American Bar Association 


The Conference on Legal Education to 
be held February 23-24 in Washington 
will be in many respects the most notable 
gathering of lawyers ever held in this 
country. This comparison seems the more 
safe in view of the fact that there has 
never before been an assembly on a 
national scale devoted strictly to profes- 
sional subjects. 

Even before the Conference was called 
it was apparent that interest in education 
and admission to the bar was increasing. 
This alertness and interest is one of the 
favorable signs of our reconstruction 
period. The Conference will go far to 
stimulate such interest and is likely to 
shape it to useful social ends. 

The Conference is the direct result of 
the adoption by the American Bar Asso- 
ciation in 1921 of a resolution expressing 
that body’s ideal of preparation for the 
bar. To sum it up very briefly the reso- 
lution sets up as a standard three years 
of professional education in a qualified 
law school after two years of collegiate 
study. 

The matter was pretty thoroughly de- 
bated in the Section on Legal Education 
and in the general-meeting of the A. B. A. 
‘It received a very substantial majority 
vote in both bodies. Among its leading 
supporters were Mr. Root, chairman of the 
committee which drafted the resolution, 
and Chief Justice Taft. The negative 
was argued very capably by representatives 
of certain “part time” law schools. 

The resolution provided for calling a 
conference and the Section on Legal Edu- 
cation turned to the existing Conference 
of the Bar Association Delegates as a 
piece of machinery well adapted to this 
purpose. The invitation to attend has 
gone out to every state and local bar asso- 
ciation in the country, which are entitled 
respectively to three and two delegates 
each. 

Various sessions of the meeting will be 


presided over by Chief Justice Taft, Sec- 
retary of State Hughes, and Mr. Elihu 
Root. There will be present to speak one 
or more recognized authorities on educa- 
tion in general. Full opportunity will be 
accorded the opponents of the standard to 
present their arguments. 


The expectation is that at least a great 
stimulus to consideration of this vital 
subject will be given and so far as the 
ideals gain supporters they will be em- 
bodied in time in the legislation or court 
rules of the states. 


The standard proposed is higher than 
any yet attained in any state. But in 
most of the states there has been a steady 
raising of standards over a period of 
twenty-five years or more, and in some 
it will not imply a very great advance to 
attain the level proposed. This constant 
raising of requirements is significant. 
But it has so far done little more than 
parallel the growing volume and intricacy 
of the law and the breaking down of the 
older means for learning law through ap- 
prenticeship under a qualified preceptor. 


A thorough schooling meets two needs: 
the direct effect is obvious, and there is 
the indirect effect of improving the moral 
quality of the men entering the profession. 
Both intellectual and moral qualities are 
important. It is impossible to place one 
above the other. 

The ideal is to raise the standard of the 
bar in both respects to the point that the 
word “lawyer” will imply reasonable com- 
petency and absolute honesty. When the 
state has sanctioned a person to call him- 
self a lawyer the use of the name should 
carry a guaranty of these two essential 
factors. This theory is sound. It is not 
based upon the “rights” or the convenience 
of any person or class of persons but 
springs from public necessity. The prac- 
tice of law is a privilege which the state 
grants to further a definite purpose. The 
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public generally and the courts are to be 
served. 


The line of objection to all limitation 
of the privilege has traditionally taken the 
ground of sympathy for the poor but am- 
bitious applicant. There are always more 
of this class than could ever make a living 
at the bar, even if they possessed aptitude. 
But as the discussion develops it comes to 
hinge on the character of the bar made up 
from applicants who have passed severe 
tests. The objectors claim that adequate 
intellectual training will cost the individ- 
ual so much that only those of large means 
can afford to compete, and a bar composed 
solely of such persons will have a pluto- 
cratic character ; that such a bar, by reason 
of the influence which lawyers have in 


government, will make for a plutocratic 
state. 


This essential feature of the controversy 
will be threshed out at the meetings of the 
Conference of Delegates by the ablest 
champions of both sides. 


One of the most significant facts at this 
stage of the controversy is that the op- 
ponents of the recommended standard 
recognize the need for more thorough 
professional training to the extent of con- 
ceding the three years of study in a law 
school. They even concede the need for 
preliminary study beyond the high school 
in such subjects as history, political 
science and economy. So they propose 
that in place of two years of preliminary 
study in a college there be substituted a 
requirement for “the equivalent” of such 
study, to be determined by examination. 
This is a tremendous concession, coming 
as it does from the representatives of 
proprietary law schools which necessarily 
suffer from high standards. 

It would mean a tremendous improve- 
ment in the material coming to the bar 
if this equivalent were in actual operation 
in any state. It looks now, a few weeks 
before the Conference meets, as if the real 
conflict would center on this point. Con- 
tenders for the higher standard will en- 
deavor to maintain that there can be, in 
essence, no genuine equivalent for two 
years of life in a college. In both mental 
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broadening and moral discipline actual 
collegiate residence is needed. 

The overshadowing consideration doubt- 
less will be the fact that a standard set 
up by the American Bar Association, and 
approved by a representative Conference 
of local bar associations, has in itself 
no sanction of law. It must first be made 
a rule of law and must run the gauntlet of 
professional and public opinion in any 
state where it is proposed. And being 
thus an ideal there can be no harm in 
setting it ideally high. 





A Call for Service 


It is a duty of the bar to see that no 
person is deprived of counsel or justice 
because of poverty. It is obvious, how- 
ever, that this duty cannot be performed 
with satisfaction either to lawyers or to 
indigent clients unless the work is organ- 
ized. At the 1921 Conference of Bar 
Association Delegates it was reported that 
certain state and local bar associations had 
recognized the need, especially in New 
Jersey. 


Influenced possibly by the responses 
to the roll cal! of delegates the Illinois 
State Bar Association has since taken up 
this subject in earnest and proposes to co- 
operate in the twenty-two smaller cities 
of the state in which there are charities 
associations. 

Under the title appearing above the 
Quarterly Bulletin of the Illinois State 
Bar Association published the following: 


Our members are generally familiar with 
the legal aid societies in the larger cities 
who render legal services either gratis or 
for small fees to the worthy poor of the com- 
munity. The Associated Charities in smaller 
cities have always had difficulty in obtaining 
legal services for their unfortunates. Usu- 
ally one lawyer has had to do all of the 
work or it has been left to a small commit- 
tee who soon tire of doing so much chari- 
table work. 

Recently representatives of the Asso- 
ciated Charities of the State, now known as 
“The Family Social Work Societies of the 
State of Illinois,’ met with representatives 
of the Illinois State Bar Association to see 
if this problem could not be worked out in 
a more satisfactory manner. As a result a 


scheme was outlined which the Illinois 
State Bar Association hopes its members 
will approve and at least give it a trial for 
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a year to see how it will work out. By this 
agreement the Illinois State Bar Association 
has offered to use its influence to obtain the 
co-operation of local bar associations to fur- 
nish legal aid where there are organizations 
of Family Social Work Societies with secre- 
taries in charge. The local bar association 
will be asked to furnish such secretaries 
with a list of their members who will con- 
tribute their services without charge on 
properly signed orders from the “Family 
Social Work Society.” The local bar asso- 
ciation will be asked to appoint a committee 
of its members to act jointly with the local 
Family Social Work Society in determining 
the general policies to be followed in the 
local legal aid work and particularly to de- 
termine what cases or classes of cases may 
be assigned with the understanding that a 
small fee will be charged. The State Bar 
Association will furnish proper order blanks 
for use by the Family Social Work Society 
and as such legal work is needed the secre- 
tary will issue orders only on such mem- 
bers of the bar whose names have been fur- 
nished by the local bar association and such 
orders will be issued in rotation as the 
names appear upon the furnished list so 
that the work will be equally distributed 
among the members of the bar. Attached to 
such order will be a report blank of the ad- 
vice given or action taken in the legal mat- 
ter and upon completion of the service the 
lawyer will be requested to mail the report 
to the local secretary. Not later than May 
1, 1922, the local secretary will transmit a 
summary to the Illinois State Bar Associa- 
tion. 


(Here appears a list of the cities and 
charity organizations.) 


Undoubtedly other local charitable organ- 
izations in cities not mentioned in the above 
list will be added from time to time, but the 
preliminary arrangement has been made 
with state organization which includes only 
the above named organizations. During the 
war the lawyers of Illinois did their full 
duty in contributing their time and ability 
in assisting the Government in the legal de- 
tails of questionnaires, etc. We feel sure 
the bar of Illinois will do its part in this 
work and that there will be no hesitancy 
on the part of any lawyer to do his bit for 
charity. The success of the movement de- 
pends entirely upon the individual lawyer. 





Pound on Rigidity of Rules 

That rigidity of procedural rules is 
characteristic of a primitive jurisprudence 
is one of the teachings of Roscoe Pound 
which is often quoted. In his essay en- 
titled “Limits of Effective Legal Ac- 
tion” (International Journal of Ethics, 
Vol. XXVII, No. 2, p. 161), Dr. Pound 
gives a very concise reason for the at- 
tempt to administer justice by mechanical 
rules under primitive conditions, as fol- 
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lows: “In primitive law there was the 
danger that debate over the facts would 
take the form of the very private war 
which the law was seeking to put down. 
Hence the law sought to settle the facts 
by some mechanical device—by ordeal, or 
casting lots, or even battle by champions 
—in other words, by some conclusive test 
that involved no element of personal 
judgment on the part of the magistrate 
and could not be challenged for partiality. 
The strict law relied on procedural forms 
for the same reason. Forms prevented 
dispute. The form was fixed and no- 
torious. Men’s ideas might differ as to 
whether there was something novel, called 
a substantial right, contained in or be- 
hind the form, and if so, as to what it 
was. But the form allowed no scope for 
such disputes, and in the beginnings of 
a legal system as well as in the primitive 
stage, a chief end is to avoid dispute. In 
any age or in any place where men are in- 
clined on slight provocation to take the 
righting of wrongs into their own hands, 
the law that hesitates is lost. In time 
the legal system develops a rational mode 
of trial. Yet trial by jury was first 
purely mechanical. . . . .” 

While the author leaves us in some 
doubt as to whether we can fairly claim 
that we have developed as yet a “ra- 
tional mode of trial,” we may at least 
hope that our present stage of rigid, leg- 
islated procedure is the next to the last 
stage. 





Need for Professional Self Gov- 
ernment. 

There are two distinct viewpoints with 
respect to disbarment. One, which guards 
jealously the individual right of the attor- 
ney in the valuable privilege which has 
been conferred on him, is well illustrated 
in the case of Austin, 5 Rawle (Pa.), 191, 
wherein it was said: “To subject the mem- 
bers of the profession to removal at the 
pleasure of the court would leave them too 
small a share of the independence neces- 
sary to the duties they are called to per- 
form to their clients and to the public.” 
The other view tends to bind attorneys to 
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an ethical standard far beyond that indi- 
cated. by the criminal code and to regard 
professional tenure as a privilege depend- 
ent on the maintenance of such conduct 
as will uphold the dignity of the prefes- 
sicn and foster public confidence in its 
members. This view has been carried to 
the extent of holding that the violation of 
any canon of the Bar Association code of 
ethics is ground for disbarment. See Jn 
re Schwarz, 175 App. Div. (N. Y.) 335. 
Each of these angles of vision has its mer- 
its; one looking to the security of the 
individual from injustice, the other to the 
elevation of the standards of the profes- 
sion as a whole. Is it not a fact that the 
inconsistency between them arises largely 
from the lodging of the disciplinary power 
in the courts rather than in the profession 
itself? To make the courts the arbiters of 
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professional conduct must inevitably, as 
was said in Austin’s Case, deprive the bar 
of its independence. To avert that result 
the judicial power must be so circum- 
scribed that instances of conduct which 
shock the ethical sense of the profession 
will often be found outside its bounds. 
But if the bar was made self governing 
its own enforcement of its self determined 
ethical standards would in no way impair 
its independence. The freedom of the bar 
to stand on its just rights, to perform its 
full duty to client and public even in the 
occasional instances of judicial tyranny, 
could be preserved and at the same time 
the modern trend toward higher profes- 
sional ethics could be developed if the bar 
was self governed and not judicially gov- 
erned. 
—Law Notes, July, 1921. 
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